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Maryland Public Service Commission, et al.,
Complainants

PJM Interconnection, L.L.C.
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)

)

)

V. ) Docket No. EL08-67-000

)

)

)

ANSWER OF PJM POWER PROVIDERS GROUP
Pursuant to Rule 213 of the Rules of Practice and Procedure of the Federal Energy

Regulatory Commission (“FERC” or the “Commission”) and the Commission’s Notice of
Extension of Time issued June 12, 2008, PJM Power Providers Group (“P3”)* hereby answers
the Complaint filed in this proceeding on May 30, 2008 by RPM Buyers against PJM
Interconnection, L.L.C. (*PJM”) challenging the results of Reliability Pricing Model (“RPM”)
transition Base Residual Auctions held between April 2007 and January 2008 (“Transition
BRAs").2
l. SUMMARY

When the Commission approved the Settlement Agreement (“Settlement”)?

implementing RPM, the Commission specifically reviewed and approved as just and reasonable

P3 has previously moved to intervene. See PJM Power Providers Group’s Motion to Intervene
and Motion to Support PJM Interconnection, L.L.C.’s Motion for Extension of Time (June 9,
2008). The views expressed in this Answer are those of P3 and do not necessarily reflect the
views of any individual P3 member on any individual issue.

The rules governing RPM are set forth in Attachment DD to the PJIM Open Access Transmission
Tariff (“Tariff”). Capitalized terms not otherwise defined herein have the meaning set forth in the
Tariff.

Settlement Agreement and Explanatory Statement of the Settling Parties Resolving All Issues in
PJM Interconnection, L.L.C., Docket Nos. ER05-1410-000, et al. (Sept. 29, 2006).



"4 and rules

the RPM market rules, including the implementation of an RPM “Transition Period,
applicable to the Transition Period. Some key facets of the Commission-approved Settlement
rules for the transition included: (i) an accelerated schedule for the Transition BRAs for
Delivery Years 2007-2008 through 2010-2011,° (ii) a phase-in of the full complement of 23
Locational Delivery Areas (“LDAs”) planned for the 2010-2011 Delivery Year and beyond, with
only 4 LDAs implemented for the 2007-2008 through 2009-2010 Delivery Years,® and (iii)
application of the same extensive market mitigation procedures as were approved generally for
RPM, and implemented by the independent Market Monitoring Unit (“MMU”). Although the
Transition BRAs have already occurred, the results have been reviewed and accepted by the
MMU, and binding forward commitments have been made amounting to very substantial
financial obligations by market participants, the Complaint alleges that core features of the Tariff
relating to the design and implementation of RPM converged to produce unjust and unreasonable
prices. The Complaint requests nothing less than changing Tariff rules after the fact, and
undoing market prices already determined consistent with the Tariff.

The Commission should reject the Complaint. The Complaint is nothing more
than a thinly-veiled collateral attack on the Settlement and Tariff provisions adopted thereunder,
approved by FERC as just and reasonable less than two years ago. All of the auctions were

conducted pursuant to these Settlement rules and all of the results were within the scope of

possible outcomes under the express terms of the Settlement. There have been no intervening

4 Tariff, Attachment DD at § 2.68.

> Id. at § 17.2(a) (also providing for a July 2007 BRA for the 2008-2009 Delivery Year, an October
2007 BRA for the 2009-2010 Delivery Year, and a January 2008 BRA for the 2010-2011
Delivery Year). Following the transition, RPM rules provide for a three-year forward
procurement mechanism, where the BRA for each Delivery Year will normally occur in the
month of May three years prior to the beginning of the relevant Delivery Year. Id. at § 5.4(a).

6 See PJM Interconnection, L.L.C., 117 FERC { 61,331 at P 59 (2006) (“December 22 Order”),
order on reh’g, 119 FERC { 61,318 (2007) (“June 25 Order™).



events or changes in circumstance that would justify reconsideration of the Commission’s
carefully reasoned decision approving the very elements of the RPM design that RPM Buyers
challenge here.

Commission precedent and compelling policy considerations dictate that prices
that resulted from the operation of the RPM Tariff should not be disturbed. RPM Buyers have
alleged no Tariff violations that would justify upsetting the auction results; rather they are plainly
attacking the Tariff itself. Clearly, any remedy in that instance could be prospective only. Nor

can RPM Buyers—who concede the prices at issue are “rates already set”’

—argue that the
auction results may be altered because PJM has not yet billed load serving entities for the
forward capacity purchased. Indeed, the Commission recently ruled on this exact issue, holding
with respect to Duquesne Light Company’s (one of the RPM Buyers) participation in some of
the same Transition BRAS in question here that “[ulnder RPM . . . PIM’s obligation to pay the
generators is fixed at the time of the auction.”® The Commission correctly found Duquesne
should not be relieved from the Transition BRASs at issue in that case because once “the RPM
auction parameters are posted, parties rely on these parameters to make commitments and
determinations.”®

Moreover, RPM Buyers’ core complaints with RPM and the Transition BRAS

have been addressed and rebutted in recent reports by The Brattle Group, an independent

consultant retained by PJM to evaluate RPM,*° and by Joseph E. Bowring, PJM’s Market

Complaint at 7.
8 Duqguesne Light Co., 122 FERC 1 61,039 at P 89 (2008) (“Duquesne”) (emphasis added).
’ Id. at P 141,

10 The Brattle Group, Review of PIM’s Reliability Pricing Model (RPM) (June 30, 2008) (“Brattle
Report”). PJM submitted the Brattle Report to the Commission in response to the Commission’s
order in PIM Interconnection, L.L.C., 123 FERC 1 61,037 (2008) (“April 17 Order”). See



Monitor.** These reports demonstrate that RPM, including the Transition BRAs, has provided a

competitive capacity market at a reasonable cost. Similarly, while the Complaint claims that the

Transition BRAs have provided no appreciable benefits for PJIM or RPM Buyers, the Brattle

Report concludes the contrary is true: “Despite [the] very compressed time frame, the five

[BRAS] conducted to date have been successful in achieving the stated reliability and economic

objectives of RPM.”*? In support of this conclusion, the Brattle Report finds that:

e To date, under RPM, “over 14,500 MW of resources that likely would not
have been available in the absence of RPM” have been made available, of
which “at least 4,600 MW" is capacity that “has been retained that otherwise
would have retired”; "

e “RPM helps retain over 20,000 MW of other existing resources that likely

would not be financially viable in the absence of capacity payments”;*

e The Transition BRAs “did attract and retain a significant amount of resources.
The cumulative amount of new [demand response and interruptible load
resources] attracted for the 2007-2008 and 2008-2009 delivery years was
about 2,800 MW, while net exports decreased by 1,000 MW, and more than
2,100 MW of capacity that had planned to retire were retained”;*

11
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14
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Informational Filing of PJM Interconnection, L.L.C., Docket Nos. ER05-1410-000, et al. (June
30, 2008) (“June 30 PJM Filing”). The April 17 Order directed PJM to respond to various issues
raised by RPM Buyers and James F. Wilson that are very similar to those raised in the Complaint.
See RPM Buyers’ Motion for Technical Conference, Docket Nos. ER05-1410-000, et al. (Mar.
19, 2008) (“RPM Buyers’ March 2008 Motion”); id. at Exhibit D (James F. Wilson, Raising the
Stakes on Capacity Incentives: PJIM’s Reliability Pricing Model (RPM) (Mar. 14, 2008) (“Wilson
March 2008 Paper™)).

Response of Joseph E. Bowring, Market Monitor, PJM Interconnection, L.L.C. (June 30, 2008)
(“Market Monitor June 30 Report™) (provided as Attachment B to the June 30 PIJM Filing). The
Market Monitor June 30 Report responds to certain issues raised by the Commission in the April
17 Order in response to the RPM Buyers’ March 2008 Motion and the Wilson March 2008 Paper
that mirror those raised in the Complaint. Moreover, the Market Monitor June 30 Report
responds directly to various assertions made by Mr. Wilson in his affidavit in support of the
Complaint. See Affidavit of James F. Wilson in support of Complaint of the RPM Buyers
(“Wilson Affidavit,” provided as Attachment A to the Complaint)..

Brattle Report at 2.
Id. at 2.

Id. at 3.

Id. at 17-18.



e “Asa result of the more than 14,500 MW of new or retained resources
committed under RPM to date and the help of planned transmission upgrades,
target reserve margins have been achieved both on a PJM system-wide and
[LDA] -internal basis”;*®

e The amount of resources added or retained in Eastern MAAC and Southwest
MAAC LDAs “exceed RTO-wide levels”” and “the existence of uncleared
capacity from existing and new resources within these LDASs . . . means that
resources are available to help address LDA reliability challenges should . . .
planned transmission upgrades be delayed;”*®

At the same time, the Market Monitor June 30 Report examines the results of

each BRA held to date and the effectiveness of the RPM market mitigation processes and

concludes that “the results of the RPM auctions to date were competitive.”* In support of this

conclusion, the Market Monitor finds that:

 “There was no physical withholding in any RPM auction to date”;?° and

e With respect to economic withholding, the “MMU verified the reasonableness
of offer data and calculated the derived offer caps based on submitted data,
calculated unit net revenues, verified capacity exports, verified the reasons for
MW not offered, verified the maximum [Equivalent Forced Outage Demand
(“EFORd™)] rates used, verified EFORd offer segments, verified clearing
prices based on the demand curves and verified that the market structure tests
were applied correctly.”*

Together the Brattle Report and the Market Monitor June 30 Report clearly demonstrate that, at

its core, the RPM Buyers’ Complaint is without merit.
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Id. at 3.

Id. at 18 (“they amount to 12 percent and 13 percent of peak load in [Southwest MAAC] and
[Eastern MAAC], versus only 10 percent for the RTO as a whole™).

Id. at 18-19.

Market Monitor June 30 Report at 5.
Id. at 2.

Id. at 5.



As discussed in Section 111.B below and in the Affidavit of Robert B. Stoddard,?
the more particularized conjecture and allegations in the Complaint concerning supposed flaws

in the Transition BRAS are without merit:

e The Complaint argues the Transition BRAs were not disciplined by new entry
and therefore permitted the exercise of market power by existing Capacity
Resources.

= The Commission, however, recognized that the Transition Period would
afford market participants the time to adjust to RPM while generating
price signals necessary to incent the addition of new (and the retention of
existing) Capacity Resources. The Commission also found RPM’s market
mitigation measures to be sufficient to ensure that there would not be any
exercise of market power by suppliers.

= The Commission’s analysis prior to RPM implementation was affirmed
once actual auctions were conducted: based on comprehensive analyses of
the results of all BRAs held to date, the MMU concluded that the
Transition BRAs were competitive.

= Contrary to the claims that the Transition BRAs had no new entry, both
the Brattle Report and Stoddard Affidavit show that the Transition BRAS
did in fact attract new capacity resources.

» The Complaint asserts that the Variable Resource Requirement (“VRR”)
Curve used in each RPM Auction has been too steep, overstated the amount of
capacity needed by PJM, and was based on erroneous calculations of Net
CONE. Notably, RPM Buyers do not assert that PJM misapplied its Tariff in
setting VRR Curves.

= |Inapproving the Settlement, however, FERC expressly found the VRR
Curve to be just and reasonable.

= Moreover, as Mr. Stoddard explains, the design of the VRR Curve is
economically sound and has helped to provide for workably competitive
BRAs.

e The Complaint alleges that the RPM market mitigation rules relating to
EFORd Offer Segments and the Avoidable Project Investment Recovery Rate
(“APIR”) component of the Avoidable Cost Rate (“ACR”) give suppliers
undue flexibility to withhold capacity or increase RPM prices.

2 Affidavit of Robert B. Stoddard on behalf of PJIM Power Providers Group (“Stoddard Affidavit,”
provided as Attachment A hereto).



These provisions, however, were also litigated before, and approved by,
the Commission as part of the Settlement. Moreover, as Mr. Stoddard
explains, these provisions make good economic sense because they allow
suppliers some ability to submit offers that reflect legitimate economic
costs.

As noted above, the Market Monitor has concluded that mitigated offers in
the BRAs held to date have, in fact, reflected legitimate economic costs.

The ultimate relief requested by the Complaint—replacement of prices set in the

Transition BRASs for the 2008-2009 through 2010-2011 Delivery Years—has no merit and

should be rejected.”® RPM Buyers’ proposed replacement prices are derived using an arbitrary

“straight-line” interpolation of the price set in the Transition BRA for the 2007-2008 Delivery

Year for the balance of the PJIM Region (ignoring transmission limitations and, thus adjustments

for locational price differences) and an arbitrary end point price for all of PJM for the 2011-2012

Delivery Year (that is below the price that actually resulted in the BRA for that year). As the

Brattle Report finds, the Transition BRAs yielded price results consistent with the intent of the

Commission-approved market design:

“Auction clearing prices have largely followed the pattern set by reserve
margins and moved toward the price required to sustain new entry (i.e., Net
[Cost of New Entry (“CONE”)]);?* and

“[CJustomers have paid capacity prices that are consistent with resource
adequacy conditions and the administratively-determined marginal cost of
capacity for the RTO—the Net [Cost of New Entry (“Net CONE”)] of
approximately $170/MW-day.”*

23

RPM Buyers do, however, acknowledge that because of the 15-month time limitation on refund

periods set forth in Section 206(b) of the Federal Power Act (“FPA”), they would need to file
later additional complaints in order to seek the establishment of refund periods subsequent to the
2008-2009 Delivery Year. See Complaint at 73-74.

24

Brattle Report at 14. Net CONE is based on the CONE for a combustion turbine minus an energy

and ancillary services (“E&AS”) Offset. See Tariff, Attachment DD at § 2.42.
% Brattle Report at 3.



In addition, as explained below and in the Stoddard Affidavit, there is no other
basis for rejecting the price results obtained in the Transition BRAs. For example:

e RPM Buyers attempt to rely on simulations by PJM and the results of the
2011-2012 Delivery Year BRA to argue that the prices determined in the
Transition BRAs were somehow anomalous. PJM’s simulations, however,
were expressly stated not to reflect any past, current or anticipated market
outcomes.

e Moreover, Mr. Stoddard explains that the 2011-2012 Delivery Year BRA
results properly reflect the market fundamentals expected for that Delivery
Year, just as the results for each of the Transition BRAs reflect the market
fundamentals expected during their respective Delivery Years.

» The prices that have already been set in the Transition BRAs have produced
results fully consistent with the intent and design of RPM—when cleared
capacity has been above the targeted reliability level (set at the Installed

Reserve Margin (“IRM”) plus 1 percent) prices have been above Net CONE
and vice versa.

The impact on consumers and on reliability of revising prices after-the-fact as
suggested by RPM Buyers would be immediate and extreme. RPM was approved by the
Commission in large part because investment was desperately needed in certain areas of PJM
and revenues received under the existing non-locational capacity market did not incent the
investment needed.”® As the Brattle Report concludes, RPM revenues have kept approximately
4,600 MW of resources on line and are critical to the financial viability of an additional 20,000
MW. In contrast, as demonstrated in the Stoddard Affidavit, prices at the levels that RPM
Buyers request would have resulted in the supply in Eastern MAAC falling by approximately

1,700 MW and the supply in Southwest MAAC falling by 800 MW?'—levels well below the

2% See generally December 22 Order, 117 FERC 1 61,331 at PP 10-20 (noting the reasons for PJIM’s
filing to replace the existing capacity market construct, and findings by the Commission that that
construct would not provide price signals that would elicit solutions to reliability problems).

21 Stoddard Affidavit at { 60.



minimum level needed to assure reliability in the PIM region, thus having a dramatic near-term
impact on reliability. Indeed, incremental resources secured through the Transition BRAS are
contributing to resource adequacy in PJM this summer, as Mr. Stoddard explains and, if
payments to capacity resources had been limited to prices proposed by RPM Buyers, the eastern
parts of PJM would be facing severe resource deficiencies.?

The Complaint also has significant long-term implications. As the Supreme Court
recently acknowledged, “*. . . uncertainties regarding rate stability and contract sanctity can have
a chilling effect on investments and a seller’s willingness to enter into long-term contracts and
this, in turn, can harm customers in the long-run.””?* The Commission has affirmed this same
principle more specifically in the RPM context, and found that market participants will have
relied on RPM auction parameters posted by PJM in advance of a BRA in making “business
decisions and enter[ing] into binding contracts, including financial hedges and bilateral
arrangements.”® In short, granting the relief requested by RPM Buyers will jeopardize system
reliability in the near-term by failing to procure sufficient resources and in the long-term by
undermining market confidence essential to secure the next round of infrastructure investment.

The Commission should summarily reject the Complaint.

28 Id. at 7 5.

2 Morgan Stanley Capital Group, Inc. v. Pub. Util. Dist. No. 1 of Snohomish Co., 554 U.S. |
slip op. at 22 (citing Market-Based Rates for Wholesale Sales of Elec. Energy, Capacity and
Ancillary Servs. by Pub. Utils., Order No. 697, FERC Stats. & Regs. { 31,252 (2007)).

%0 Duquesne, 122 FERC 1 61,039 at P 92; see also id. at P 141.

10



1. BACKGROUND
A. Commission Approval of RPM

On August 31, 2005, PJM filed with the Commission an initial RPM proposal to
replace its then-existing capacity construct under Sections 205 and 206 of the FPA.3* On April
20, 2006, the Commission issued an order finding PJM’s then-existing capacity construct to be
“unjust and unreasonable as a long-term capacity solution, because it fails to set prices adequate
to ensure energy resources to meet [PJM’s] reliability responsibilities.”® In particular, the
Commission explained that PJM’s then-existing capacity construct:

does not enable market participants to see the reliability problems

in particular locations, does not provide price signals that would

elicit solutions to reliability problems in enough time before the

problems occur, and does not allow transmission and demand

response to compete on a level playing field with generation to

solve reliability problems. These factors ... render PJIM’s current
construct unreasonable on a long-term basis.!**]

Nonetheless, the Commission set PIM’s RPM proposal for settlement and hearing
because certain elements needed further development.®* After extended settlement negotiations,
PJM and numerous market participants—notably including certain of the RPM Buyers®*—filed

the Settlement with the Commission on September 29, 2006.

3 Filing of PJM Interconnection, L.L.C., Docket Nos. ER05-1410-000 and EL05-148-000 (Aug.
31, 2005) (“August 31, 2005 Filing”).

2 PJM Interconnection, L.L.C., 115 FERC 1 61,079 at P 5 (2006) (“April 20 Order”).
% Id. at P 29.
3 Id. at P 8.

% RPM Buyers that are parties to the Settlement include the Allegheny Electric Cooperative, Inc.,

American Forest and Paper Association, Blue Ridge Power Agency, Pennsylvania Office of
Consumer Advocate, Portland Cement Association and Southern Maryland Electric Cooperative,
Inc. In addition, certain of the other RPM Buyers—Delaware Public Service Commission,
Duquesne, Ohio Consumer’s Counsel, Pennsylvania Public Utilities Commission, and Public
Power Association of New Jersey—represented that they would not oppose the Settlement. See
December 22 Order, 117 FERC 61,331 at Appendix B; June 25 Order, 119 FERC {61,318 at P
31 (noting parties withdrawing from Settlement based on the conditions imposed by the

11



The Commission approved the Settlement’s modifications to PJIM’s original RPM
Tariff provisions in its December 22 Order. Because the Settlement was contested, the
Commission recognized that it was required to “make ‘an independent finding supported by
substantial evidence on the record as a whole’ that the proposal will establish *just and
reasonable’ rates.”*® As a result, the Commission “evaluate[d] ... each of the contested elements
of the Settlement, and [made] a determination whether the provisions are just and reasonable,
237

taking into account the integrated nature of the capacity market design.

B. RPM Market Mitigation Procedures

RPM incorporates comprehensive market mitigation procedures designed to
prevent the exercise of market power in the RPM Auctions. Among other things, any Generation
Capacity Resource in PJIM must offer its Unforced Capacity (“UCAP”) in the BRA for each
Delivery Year.*® If a Generation Capacity Resource does not clear in the BRA for a Delivery
Year, its capacity must be offered in the subsequent Incremental Auctions for the Delivery

Year.*

Commission in the December 22 Order). Maryland Office of the People’s Counsel, New Jersey
Board of Public Utilities, and New Jersey Department of the Public Advocate’s Division of Rate
Counsel, who are each RPM Buyers here, participated in the proceedings involving the
Settlement and filed comments opposing the Settlement. December 22 Order, 117 FERC |
61,331 at Appendix C.

% Id. at P 52 (citations omitted).

3 Id. at P 58. This is consistent with the first approach for reviewing contested settlements under

Trailblazer Pipeline Co., 85 FERC 61,345 at 62,342 (1998) (“Trailblazer”), reh’g denied, 87
FERC 161,110 (1999), whereby “if there is an adequate record, the Commission can address the
contentions of the contesting party on the merits.”

38 Tariff, Attachment DD at § 6.6(a). A capacity resource failing to meet this obligation is

prohibited from participating in subsequent RPM Auctions for the relevant Delivery Year. Id. at
8 6.6(d).

Id. at § 6.6(e) (also stating that this requirement will not apply if the Generation Capacity
Resource can demonstrate, with appropriate documentation, that it “(i) is reasonably expected to
be physically unable to participate in the relevant auction; (ii) has a financially and physically
firm commitment to an external sale of its capacity; or (iii) was interconnected to the

39

12



In addition, at least three months prior to each RPM Auction for a Delivery Year,
PJM will post the results of the MMU’s application of a preliminary market structure screen to
each LDA, and the entire PJM Region.”’ If the PJM Region or an individual LDA fails the
preliminary market structure screen, each Capacity Market Seller who owns or controls any
Generation Capacity Resource in the relevant area and intends not to be a price taker in the
relevant RPM Auction must provide cost data to allow the MMU to calculate a Market Seller
Offer Cap,** where the cap is based on either (i) the ACR, minus projected energy and ancillary
services revenues, or (i) the Opportunity Cost for the resource.*> Next, the MMU applies its
market structure test, known as the no three pivotal supplier test (“3PS”), and a test of whether
an offer is likely to be marginal or otherwise affect the clearing price, to determine whether to
mitigate Sell Offers and set them to the Market Seller Offer Cap.*® As a result of these
comprehensive market monitoring and mitigation measures, the Commission found that RPM
“include[s] necessary safeguards against market power” and therefore concluded that “market-
based prices derived from the auctions using a single-clearing price mechanism under the
144

Settlement will be just and reasonable.

C. PJM And MMU Reports On Transition Auctions

In accordance with the schedule in the Tariff, PJM conducted BRAs for the

Transition Period Delivery Years in April 2007 for the 2007-2008 Delivery Year, in July 2007

Transmission System as an Energy Resource and not subsequently converted to a Capacity
Resource”). A Generation Capacity Resource that does not meet this must-offer requirement
cannot receive RPM payments for the applicable Delivery Year and may not be used to satisfy
any entity’s capacity obligations for the Delivery Year. Id. at 6.6(f).

40 Id. at §§ 6.2(a), 6.3(a).
“ Id. at § 6.3(a)(ii).

“2 Id. at § 6.4.

43 Id. at § 6.5(a)(i).

4 June 25 Order, 119 FERC { 61,318 at P 195.

13



for the 2008-2009 Delivery Year, in October 2007 for the 2009-2010 Delivery Year, and January
2008 for the 2010-2011 Delivery Year.” After each of these Transition BRAs, PJM promptly
provided the auction results, including RTO-wide and LDA-specific supply curves, and an
analysis of these results.*® A short time later, the MMU provided reports analyzing the auction
results and underlying market conditions.*’

After a comprehensive review, the MMU found each of the Transition BRAS to
have been “competitive.”* In each case, the MMU explained that “[a]ll participants in the RPM
auction failed the market structure tests with the result that offer caps were applied to all
sellers[,]”* and that the MMU had “verified the reasonableness of offer data and calculated the

derived offer caps based on submitted data....”*

“ Tariff, Attachment DD at § 17.2(a). PJM has also conducted a Third Incremental Auction for the
2008-2009 Delivery Year in January 2008.

46 PJM released the results of the 2007-2008 Delivery Year BRA on May 31, 2007 and also
provided LDA-specific supply curves for that BRA on June 29, 2007. Results for the other
Transition BRAs were also released promptly—on July 13, 2007 for the 2008-2009 Delivery
Year BRA, on October 17, 2007 for the 2009-2010 Delivery Year BRA, and on February 1, 2008
for the 2010-2011 Delivery Year BRA. The various reports are available at
http://www.pjm.com/markets/rpm/operations.html.

4 PJM Market Monitoring Unit, Analysis of the 2007-2008 RPM Auction (Aug. 16, 2007) (“2007-
2008 MMU Report™), http://www.pjm.com/markets/market-monitor/downloads/mmu-
reports/20070820-analysis-2007-2008-rpm-auction.pdf; PIM Market Monitoring Unit, Analysis
of the 2008-2009 RPM Auction (Nov. 30, 2007) (“2008-2009 MMU Report”),
http://www.pjm.com/markets/market-monitor/downloads/mmu-reports/20082009-rpm-review-
with-att-a.pdf; PJIM Market Monitoring Unit, Analysis of the 2009-2010 RPM Auction (Feb. 11,
2008) (“2009-2010 MMU Report™), http://mww.pjm.com/markets/market-
monitor/downloads/mmu-presentations/20092010-rpm-review.pdf; PIM Market Monitoring Unit,
Analysis of the 2010-2011 RPM Auction (May 6, 2008) (“2010-2011 MMU Report™),
http://www.pjm.com/markets/market-monitor/downloads/20080506-20102011-rpm-review.pdf.

8 2007-2008 MMU Report at 1; 2008-2009 MMU Report at 1; 2009-2010 MMU Report at 2; 2010-
2011 MMU Report at 2.

9 2007-2008 MMU Report at 1; 2008-2009 MMU Report at 1, 2009-2010 MMU Report at 2; 2010-
2011 MMU Report at 2.

%0 2007-2008 MMU Report at 1; 2008-2009 MMU Report at 1, 2009-2010 MMU Report at 2; 2010-
2011 MMU Report at 2.

14



Beginning in the 2008-2009 Delivery Year, the MMU Reports also confirmed that
capacity offered into the BRAs had increased over the preceding year in each LDA as a result of
new or upgraded generation, withdrawn retirements, new demand response, decreased exports
and/or increased imports.>*

In addition, in March 2008, RPM Buyers’ witness Mr. Wilson released a paper
prepared on behalf of the American Public Power Association, in which Mr. Wilson set forth the
same basic criticisms made in the Complaint in this proceeding.>* PJM responded to this report
in a paper submitted in the proceedings in Docket No. AD08-4-000, concluding, among other
things, that Mr. Wilson’s “main points” concerning alleged withholding and overstatement of the
need for capacity “are both incorrect and not supported.” >* PJM also explained that the “short
term benefits of RPM have been to reverse the trend of generation retirement and export
decisions and to encourage increases in Demand Response and uprates to existing generating
capacity.”

As discussed above, these conclusions were affirmed in more detail by the
independent Brattle Report, which PJM submitted as part of the June 30 PJM Filing, finding that
the Transition BRAs attracted and retained a significant amount of capacity resources. The
Market Monitor June 30 Report, also submitted as part of the same informational filing,

concluded that the results of the RPM auctions to date were competitive.

3 See 2008-2009 MMU Report at 9; 2009-2010 MMU Report at 10-11; 2010-2011 MMU Report at
11.

See Wilson March 2008 Paper. As noted above, this paper was submitted to the Commission as
an exhibit to the RPM Buyers’ March 2008 Motion in Docket Nos. ER05-1410-000, et al..

>3 See Docket No. AD08-4-000, Comments of Andrew Ott, Attachment at 13 (submitted May 7,
2008) (“PJM Response to Wilson Report™).

> Id. at 15.

52
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D. The Complaint

The Complaint alleges that “[t]hree primary factors”*° have caused each of the
Transition BRAS to “produce[] unjust and unreasonable capacity prices.”® First, the Complaint
argues that the Transition Period BRAS lacked an “essential element necessary to assure just and
reasonable market-based capacity rates—competition from new resources ... that could
discipline conduct and prices.””’

Second, the Complaint argues that RPM “has proven inadequate during the
[Transition Period] to restrain the exercise of market power by withholding capacity to increase

prices,”®

and further asserts that “[c]oncentrated ownership of capacity creates a disincentive to
offer incremental capacity or continue to operate existing capacity and an incentive for
withholding capacity to the maximum extent permitted in the BRA.”*

Third, the Complaint asserts that RPM “created additional opportunities for
sellers to raise prices while serving no legitimate function during the [Transition Period].”®
Specifically, the Complaint argues that the rules pertaining to the EFORd Offer Segment and the

APIR component of ACR allow suppliers to economically withhold capacity.®

» Complaint at 3.

%6 Id. at 2.
57 Id. at 3.
%8 Id. at 4.

% Id. at 47; see also id. at 48 (“owners with large portfolios of resources had strong motivation

under the conditions that applied during the [T]ransition [P]eriod to reduce the amount of
capacity that cleared in the BRAS.”).

60 Id. at 5.
61 Id. at 49-50.
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As a result of these and other factors,® the Complaint alleges that “each of the
transitional BRAs ... produce[d] unjust and unreasonable capacity prices in the RTO Region and
every LDA.”® The Complaint therefore requests that the Commission “eliminate locational

"84 such that a

price differentials because they served no productive purpose during the transition,
single replacement price can be established for the entire RPM Region for the purpose of
calculating refunds. The Complaint further argues that the Commission should calculate
replacement prices based on a “straight-line interpolation” from the 2007-2008 Delivery Year
RTO zone price of $40.80/MW-day to an arbitrary 2011-2012 Delivery Year price of $100/MW-
day (though the actual price was $110/MW-day).®®

1. ANSWER

A. The Complaint Should Be Summarily Dismissed On Legal And Equitable
Grounds

As is clear from the above Summary, the allegations of the Complaint are without
merit: The Transition BRAs operated as designed, they have attracted new capacity resources
and retained existing capacity resources without any evidence of the exercise of market power by
suppliers, at prices well within the bounds of the Commission-approved auction parameters.
However, separate and apart from its lack of merit, the Complaint should be summarily
dismissed on legal and equitable grounds. The Complaint represents an improper collateral
attack on the Commission’s prior orders approving the Settlement and the rules governing RPM.

In addition, the relief requested by RPM Buyers, if granted, would inflict inequitable harm on

62 For example, RPM Buyers also argue that the reliability requirements applied by PJM were

“excessive,” “overly conservative” and “unreasonable,” (Id. at 57-60) and that PJM used
erroneous E&AS prices and CONE calculations in setting the VRR Curve. Id. at 63-64.

63 Id. at 64.
o4 Id. at 76.
65 See id. at 78-79.
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market participants who have already undertaken commitments in reliance on the prices already
set in the Transition BRAs. The Complaint, if granted, would destroy the certainty that is
required for efficient market operations, contrary to long-established precedent under the filed
rate doctrine and rule against retroactive ratemaking.

1. The Complaint Is An Impermissible Collateral Attack On The Settlement
And FERC Orders Approving The Settlement And The RPM Rules

The doctrine of collateral estoppel “prohibits a party from bringing a different
claim on an issue that has already been decided.”® The Commission has found this doctrine to
be applicable to Commission proceedings, explaining that “[c]ollateral attacks on final orders
and relitigation of applicable precedent ... thwart the finality and repose that are essential to
administrative efficiency, and are therefore strongly discouraged.”® The Commission has
therefore repeatedly and summarily rejected claims that represent a collateral attack on prior

Commission determinations.®®

66 Pacific Gas & Elec. Co., 121 FERC 1 61,065 at P 38 (2007) (also explaining that “[t]he issue
must have been actually litigated and determined, and the determination must be essential to that
judgment.”) (citations omitted).

67 NSTAR Elec. Co. v. 1ISO New England, Inc., 120 FERC 1 61,261 at P 33 (2007) (“NSTAR”).

68 See, e.g., Midwest Indep. Transmission Sys. Operator, Inc., 123 FERC { 61,297 at P 74 (2008)
(rejecting a party’s request because the issues raised “were already addressed by the Commission
in a prior proceeding” and finding the request to be “an impermissible collateral attack on that
[prior] proceeding.”); ISO New England, Inc., 123 FERC 1 61,290 at P 17 (2008) (“The
Commission notes that the methodology for resetting CONE ... was accepted by the Commission
in both the [Forward Capacity Market (“FCM™)] Settlement and the FCM rules.... [T]he
Commission ... finds the protests filed by the various parties challenging the determination of
CONE to be a collateral attack on past Commission orders accepting the FCM Settlement and
FCM Rules.”); id. at P 28 (“Thus, the comments attacking [certain determinations] represent a
collateral attack on previous Commission orders, since they seek to overturn Commission
decisions already rendered.”); Cal. Indep. Sys. Operator Corp., 123 FERC § 61,285 at P 31
(2008) (“We also consider the proposition that the CAISO develop additional market power
mitigation provisions ... to be a collateral attack of the Commission’s previous orders.”).

18



The Complaint is clearly a collateral attack on the Commission’s orders

approving the Settlement and the RPM rules, and should be summarily dismissed.®® In

reviewing the Settlement, the Commission explained that “there is a substantial record in this

proceeding to enable us to review the Settlement and determine whether it is just and

reasonable.”’® The Commission then made clear that it would “make a determination whether

the provisions are just and reasonable, taking into account the integrated nature of the capacity

market design.””* As such, in the course of reviewing the Settlement, the Commission

substantively addressed each of the contested elements of RPM including, notably, the key

elements of RPM challenged in the Complaint.

For example, the Complaint argues that the Transition BRAs were not disciplined

by the entry of new capacity and that market mitigation procedures are ineffective during the

69

70

71

Many RPM Buyers were parties to or did not contest the Settlement, while certain other RPM
Buyers were active parties in the underlying Settlement proceedings. These entities are barred
from making a collateral attack at this time on the Tariff provisions governing the Transition
BRAs. It is equally true that those RPM Buyers who chose not to exercise their rights to be
involved in the Settlement proceedings are barred from attempting to relitigate its justness and
reasonableness now that the Commission has approved the Transition BRA Tariff provisions.
Collateral estoppel “is not necessarily limited only to proceedings involving the same parties or
the same cause of action.” Transcontinental Gas Pipeline Corp., 85 FERC { 61,357, at 62,386
n.6 (1998) (citation omitted). The Commission has therefore dismissed untimely, collateral
attacks by entities that could have intervened and challenged issues earlier, when the proceedings
were before the Commission. See CAlifornians for Renewable Energy, Inc. v. Calpine Energy
Servs., L.P., 106 FERC 1 61,055 at PP 10-11 (2004) (“We will dismiss CARE’s complaint as an
untimely, collateral attack on our prior orders.... CARE could have challenged the Renegotiated
Contracts in Docket No. EL02-60[], et al., if CARE had intervened in that proceeding in a timely
manner as it had in other Commission proceedings at that time and before, but it did not.”).

December 22 Order, 117 FERC § 61,331 at P 58.

Id. The Commission also explained that it was not reviewing the Settlement under the second
approach set forth in Trailblazer, whereby a settlement is approved based on a finding that the
overall settlement as a package is just and reasonable. Id. at P 57.
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Transition Period.” These same arguments were made, considered and rejected by the
Commission. In opposition to the Settlement, BP Energy Company (“BP”) argued:
All agree that during the transition period, and especially during
its first year, that there will be no “competitive market” for
capacity in a constrained LDA such as Eastern MAAC, as new
entry (a bedrock premise underlying the workability of the RPM
construct) will not be possible in the initial 2007/2008 Delivery
Year. For the Eastern MAAC LDA, not only will there be no price

discipline from potential new entry, but existing resource owners
also almost certainly possess substantial market power.[®!

The Commission disagreed, finding that “the Settlement’s provisions for market power
monitoring and mitigation are reasonable.”’* The Commission rejected BP’s arguments
challenging the potential for market power during the Transition Period, finding that the creation
of four transition LDAs “will increase the number of potential suppliers and limit their ability to
exercise market power. Moreover, mitigation rules apply in the first year of the transition to the
RPM program, and so will also serve to mitigate market power.””

Pointing specifically to the APIR and Capital Recovery components of the ACR
formula applicable to mitigated sellers, RPM Buyers also assert that RPM’s market mitigation
rules permit sellers to engage in economic withholding.” The Commission found, however, that

it would not “reject [the APIR] provision simply because it raises prices to some load; rather, we

view it as a reasonable method of ensuring that adequate capacity is incented to remain

& See Complaint at 41-44.

73

Comments in Opposition to Settlement of BP Energy Company at 8, Docket Nos. EL05-148-000,
et al. (Oct. 19, 2006) (emphasis added). See also id. at 22 (“Even if one were to accept the
proposition that some sort of market exists during the transition period, PJM’s market power
mitigation will not ensure that prices are just and reasonable”); id. at 23 (“During the transition
period (where new entry is not possible), every generation owner in Eastern MAAC is likely to
have market power.”).

December 22 Order, 117 FERC {61,331 at P 100; see also id. at P 101.
S Id. at P 105.
& See Complaint at 50, 53.

74
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operational by allowing default bids to reflect capital investment cost recovery.”’’ The
Commission further held that “the investment costs are the actual costs incurred by a generator in
order to participate in the capacity market. The Capital Recovery Factors simply determine the
depreciation rate for such costs based on the age of the unit.”"®

The Commission has also addressed and rejected arguments parallel to those
raised in the Complaint challenging the need for, and benefits from, the implementation of 4
transition LDAs, " stating:

The Commission finds that the locational pricing phase-in

provisions . . . are just and reasonable. The Settlement addresses

the Commission’s concerns that appropriate price signals are

available to provide incentives to construct facilities necessary for

regional reliability by assuring that the market value of resources

... reflect actual deliverability and availability of the capacity
resource within the specific region relying on that resource. !

Specifically rejecting any concern that locational pricing was not appropriate for
the Transition Period, the Commission found that “the use of a [T]ransition [P]eriod is just and
reasonable as it provides for regional pricing prior to implementation of the full division of PJM
into 23 [LDAs], and allows the participants in the market a period of time to understand and get
used to the dynamics of the new capacity market prior to its full implementation.”®"

The Complaint also makes various arguments challenging the VRR Curve, but

these too must be rejected as the Commission has also previously reviewed the VRR Curve and

" December 22 Order, 117 FERC 61,331 at P 108.
& June 25 Order, 119 FERC 1 61,318 at P 149.
s See Complaint at 69-72, 76-77.

80 December 22 Order, 117 FERC 1 61,331 at P 68 (emphasis added); see also id. at P 73 (“The
adoption of a transition period must strike a reasonable balance between the need to implement
RPM to generate relevant prices, and the provision of some period to enable parties to understand
and make adjustments to the new market.”); June 25 Order, 119 FERC { 61318 at P 28 (affirming
the justness and reasonableness of the Transition Period on similar grounds).

81 December 22 Order, 117 FERC { 61,331 at P 68 (emphasis added).
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concluded that it would “provide for just and reasonable prices to meet PJM’s reliability
needs.”® In so holding, the Commission also rejected specific challenges regarding the slope of
and inputs to the VRR Curve finding, for example, that the downward-sloping VRR curve would
reflect the fact that “[i]Jncremental capacity above the [IRM] is likely to provide additional

reliability benefits, albeit at a declining level,”®

and also rejecting allegations that the VRR
Curve was too steep.®

The Commission further rejected arguments like those made by RPM Buyers that
the E&AS Offset used to calculate Net CONE should have been based on current, rather than
historical figures, finding that “the better predictor of prices in any one delivery year ... is likely
to be a multi-year average price rather than the average price in any single year.”®

In sum, RPM Buyers are clearly wrong when they claim their Complaint is not a
collateral attack on past orders because “[t]he Commission did not and could not have previously
considered the specific arguments raised in the ... Complaint.”® In fact, not only were the key
arguments underpinning the Complaint previously raised before the Commission, but these
issues were fully litigated and resolved by the Commission in approving the contested Settlement
under the first approach in Trailblazer.?’

As a result, RPM Buyers’ reliance on American Electric Power Service Corp. v.

Midwest Independent Transmission System Operator, Inc., is misplaced.® The Commission

8 Id. at P 80.

8 Id. at P 76.

8 See id. at PP 79, 86.
8 Id. at P 118.

8 Complaint at 39 n.96.

87 December 22 Order, 117 FERC 61,331 at P 58.
8 122 FERC 1 61,083 (2008) (“AEP™). See Complaint at 39 n.96.
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explained the complaint in AEP was not barred as a collateral attack because “[w]hether the
existing cost allocation methodology [challenged by AEP in that case] is just and reasonable was
not litigated” in a prior proceeding.®® Here, the opposite is true—unlike in AEP, the
Commission squarely considered and ruled on the merits of objections to the Transition Period,
and core features of RPM challenged here, evaluating “each of the contested elements” based on
“a substantial record.”® Moreover, unlike the complainant in AEP,** RPM Buyers are unable to
put forward any new facts or evidence that would warrant relitigating the issues regarding the
structure of RPM and the Transition Period that were previously contested before and
adjudicated by the Commission. The only arguably “new facts” presented by RPM Buyers are
their references to the actual prices resulting from the Transition BRAs. As discussed below,
however, RPM has been implemented in accordance with the clear rules set forth in the Tariff
and has produced results not only beneficial to PJM but also in line with expectations at the time
of the Settlement. Belated dissatisfaction with prices resulting directly from the application of an
approved Tariff does not, by itself, establish a reason to relitigate such rules. Indeed, allowing
relitigation of approved market rules any time those rules produce results that are unsatisfactory
to a party would mean that market rules may never be relied upon, a result contrary to the
Commission’s explanation that the prohibition against collateral attacks is intended to provide

“the finality and repose that are essential to administrative efficiency.”%

89 AEP, 122 FERC 1 61,083 at P 69.
% December 22 Order, 117 FERC { 61,331 at P 58.

o See AEP, 122 FERC 1 61,083 at P 70 (complainant had presented “new facts” sufficient to
warrant further examination of issues raised); id. at P 70 n. 74 (pointing to evidence presented by
the complainant regarding the role of its transmission facilities).

92 NSTAR, 120 FERC { 61,261 at P 33.
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[N

The Relief Requested In The Complaint Is Prohibited By Established
Legal Doctrines, Would Result In Inequitable Harm To Market
Participants, And Would Destroy The Certainty Required For Efficient
Market Operations

The Complaint should also be summarily dismissed because RPM Buyers are not
entitled to the relief they seek based on legal, policy, and equitable considerations.

The critical need for market certainty and respect of the reliance interests of
market participants cannot be overstated. In Duquesne, the Commission held that, “[u]nder RPM
... PIM’s obligation to pay the generators is fixed at the time of the auction.”®® FERC further
held that market participants will have relied on the RPM Auction parameters posted by PJM in
advance of a BRA in “mak][ing] business decisions and enter[ing] into binding contracts,
including financial hedges and bilateral arrangements.”* RPM Buyers ask the Commission to
ignore these holdings made just a few months ago, modify prices already fixed in the Transition
BRAs, without any regard to the harm that would result to market participants who have made
commitments in reliance on those prices and the Commission-approved market structure.

RPM Buyers’ request that the Commission change prices already set in the Period
BRASs violates long-established principles underpinning the filed rate doctrine and the rule
against retroactive ratemaking. Section 206 of the FPA prohibits “retroactive refund relief for
rates covering periods prior to the filing of a complaint or the initiation of a Commission

investigation even if the Commission determines that such past rates were unjust and

% Duquesne, 122 FERC { 61,039 at P 89 (emphasis added). In fact, the Commission went further,

finding that Duquesne’s RPM “obligations are set at the time that PJM establishes its RPM
auction parameters.” Id. at P 92 (emphasis added).

o4 Id.; see also id. at P 141.
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unreasonable.”®® In recognition of this statutory prohibition, the filed rate doctrine and rule

against retroactive ratemaking make it clear that “the Commission itself has no power to alter a

1 96

rate retroactively,” > and may not “‘retroactive[ly] substitute[e] an unreasonably high or low rate

with a just and reasonable rate.”””%’
Despite the clear prohibition against retroactive rate modifications and RPM

"9 of “rates already set”®® RPM Buyers

Buyers’ own acknowledgement that they seek “refunds
argue that their requested relief will not violate the filed rate doctrine or rule against retroactive
ratemaking “[b]ecause PJM has not yet begun collecting the rates at issue.”*®® The Commission
has, however, already rejected this argument in Duquesne. There, in conjunction with seeking

approval to withdraw from PJM effective May 31, 2008, Duquesne (one of the RPM Buyers)

requested that the Commission find Duquesne not liable for RPM capacity charges after the date

% San Diego Gas & Elec. Co. v. Sellers of Energy & Ancillary Servs., 93 FERC 1 61,121 at 61,377
(2000); see also 16 U.S.C. 8 824e(a) (where the Commission has found a rate to be unjust or
unreasonable, the Commission “shall determine the just and reasonable rate ... to be thereafter
observed and in force....” (emphasis added)).

% Arkansas Louisiana Gas Co. v. Hall, 453 U.S. 571, 577 (1981) (“Arkla”) (citations omitted).
Arkla was a case arising under the Natural Gas Act (“NGA”). However, the Supreme Court has
explained that the FPA and NGA “*‘are in all material respects substantially identical’” and has
therefore applied an “established practice of citing interchangeably decisions interpreting the
pertinent sections of the two statutes.” Id. at n.7 (citations omitted).

7 Id. (citation omitted). See also, e.g., San Diego Gas & Elec. Co. v. Sellers of Energy and

Ancillary Servs., 96 FERC 1 61,120 at 61,506 (2001) (“the statutory limitations on our refund
authority prohibit retroactive refunds.”); Pennsylvania Power Co., 24 FERC 1 61,114 at 61,281
(1983) (“the filed rate doctrine prohibits the imposition of retroactive rate alterations or refunds
for rates that have been found to be just and reasonable.”). The filed rate doctrine, moreover, is
“not limited to ‘rates’ per se,” but instead broadly applies to tariff provisions affecting the rates,
terms or conditions of jurisdictional service. Nantahala Power & Light Co. v. Thornburg, 476
U.S. 953, 966 (1986).

% Complaint at 80 (asking the Commission to “direct PJM to pay refunds to the LSEs for the
difference between payments that were based on the transitional BRAs and just and reasonable
rates and should direct LSEs to make refunds under any wholesale contracts that included RPM
capacity payments.”).

9 Id. at 7.
100 Id. at 75.
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of its withdrawal from PJIM. The Commission rejected this request, explaining that although

LSEs would not be billed for their capacity obligations until the Delivery Year, “[t]he billing

provisions [of RPM] only delay the allocation of costs among LSEs based on their relative

market shares as of the billing year. But these provisions do not eliminate the obligation

incurred by PJM on behalf of those LSEs,”*** which obligation was “fixed at the time of the

auction.”**® These conclusions are equally applicable here. They mandate rejection of RPM

Buyers’ attempt to be relieved of capacity obligations and associated rates that have already been

fixed in each of the Transition BRAS.

103

101

102

103

Duquesne, 122 FERC 1 61,039 at P 89.
Id.

Moreover, in this case, RPM Buyers do not dispute that the challenged prices set in the Transition
BRAs were the result of PIM’s proper application of the RPM rules as set forth in PIM’s Tariff
and as approved by the Commission. Accordingly, the prices cannot be modified without
ignoring or rewriting the RPM rules, a result forbidden by both the Commission and the courts.
As one Court of Appeals has explained, “[a] method or formula for calculating a rate, also called
a ‘rate rule,” when enshrined in an approved tariff, is itself a ‘filed rate’; it is therefore subject to
change ... pursuant only to [Section 5] of the NGA [the corollary of Section 206 of the FPA],
which authorizes the Commission to establish the rate ‘to be thereafter observed.’”
ChevronTexaco Exploration & Prod. Co. v. FERC, 387 F.3d 892, 894 (D.C. Cir. 2004). See also,
e.g., OXY USA, Inc. v. FERC, 64 F.3d 679, 699 (D.C. Cir. 1995) (“We conclude that FERC
properly determined that it lacked the authority to apply the new methodology retroactively.
Although the Quality Bank valuation methodology is a formula rather than an actual ‘rate,” we
agree with FERC that the methodology has been an integral element of the TAPS Carriers’ tariff
structure.... Thus, the filed rate doctrine applies to changes in that methodology.” (citations
omitted)); City of Vernon v. S. Cal. Edison Co., 31 FERC { 61,113 at 61,231 (1985) (“The fuel
adjustment formula is considered part of the filed rate, and it is well established that a rate cannot
be retroactively changed.” (emphasis in original) (citation omitted)); Elec. Coops. of Kansas, 14
FERC 161,176 at 61,320 (1981) (“the principle against retroactive ratemaking ... applies to post
hoc modification of the fuel adjustment formula, which alone constitutes PSNH’s filed rate™);
Pennsylvania Elec. Co., 1 FERC {61,259 at 61,675 (1977) (rejecting an attempt to seek
“retroactive adjustment of [a] filed rate formula.”).
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In addition, “[clompetitive power markets simply cannot attract the capital needed
to build adequate generating infrastructure without regulatory certainty.”*** The principles
underlying filed rate doctrine and rule against retroactive ratemaking support the “regulatory

105

certainty” needed by markets by authorizing “only prospective rate changes”~™ and by

“prevent[ing] customers from relying on certain rates, only to find later that their purchasing
decisions have been upset....” %

Based on its recognition of the critical role regulatory certainty plays in the
marketplace, the Commission has repeatedly exercised its discretion to refuse to resettle markets
outcomes that would disrupt the expectations of market participants, finding that “refunds are not
appropriate” in cases like this one “involving market outcomes on which parties have relied, and
in which utilities follow their prescribed tariffs.”*%’

Thus, despite finding PJIM’s prior capacity construct to be unjust and

unreasonable, the Commission denied requests for refunds for capacity prices resulting from that

1oa Pub. Utils. Comm’n of the State of California v. Sellers of Long Term Contracts, 99 FERC {
61,087 at 61,383 (2002). See also PJM Interconnection, L.L.C., 122 FERC 1 61,082 at P 54
(2008) (“adopting the correct rate design needs to provide sufficient certainty, without litigation
delays, so that developers can obtain financing and ... projects can be constructed.”); Midwest
Indep. Sys. Operator, Inc., 121 FERC {61,131 at P 39 (2007) (explaining that “an uncertain
market environment...would undermine market participants’ confidence in the rules applicable to
their transactions.”); Midwest Indep. Transmission Sys. Operator, Inc., 109 FERC {61,157 at P 5
(2004) (“We believe that the [Midwest Independent Transmission System Operator (“Midwest
1ISO™)] and market participants need certainty as to the market rules that will be in place at the
start of the market so the Midwest ISO can administer the market and participants can hedge their
transactions, based on known rules.”); Proposed Pricing Policy for Efficient Operation and
Expansion of Transmission Grid, 102 FERC { 61,032 at P 20 (2003) (“Our goal with this
proposal is to provide the regulatory certainty the industry needs to move forward.”).

105 Consolidated Edison Co. of New York, Inc. v. FERC, 347 F.3d 964, 969 (D.C. Cir. 2003).

106 Texas Eastern Transmission Corp. v. FERC, 102 F.3d 174, 189 (5th Cir. 1996). See also New
York Indep. Sys. Operator, Inc., 113 FERC 61,340 at P 17 (2005) (citation omitted); Borough of
Chambersburg, PA v. PJM Interconnection, L.L.C., 117 FERC { 61,219 (2006), reh’g denied,
119 FERC 1 61,166 (2007) (declining to retroactively change the allocation of Auction Revenue
Rights already determined in auction held in accordance with filed rate).

to7 June 25 Order, 119 FERC { 61,318 at P 242.
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mechanism construct, because “PJM followed its existing tariff in determining capacity prices
..., parties had every reason to rely upon those prices in making contractual commitments,
undoing the allocation would upset these contractual relationships, and no reasonable method
exists for retroactively determining just and reasonable prices.”'®® Similarly, even when there
has been a significant market implementation error, the Commission has rejected requests to
retroactively modify market results, stating that “the clearing prices that were calculated for the
period in question were the result of a formula that was prescribed by the market rules and
applied as intended by them, and therefore the clearing prices comply with [the] tariff.”*®® The
Commission explained that granting refunds “would do far more harm to wholesale electricity
markets than is justifiable or appropriate ... and would be fundamentally unfair to market
participants.”*° The Commission further explained:

[this result] is in the public interest, because by enforcing prices

that were established in accordance with the filed rate, it allows

market participants ... to rely on prices that are calculated in such a

manner for their business decisions. Such reliance in [a region’s]

power markets is essential for it to operate efficiently as a
competitive market.***

The considerations that caused the Commission to decline to order refunds in the
June 25 Order and in Bangor-Hydro are equally applicable here. As previously explained, RPM

Buyers do not allege—much less demonstrate—that any Transition BRA was conducted in a

108 Id. at P 244; see also id. at P 241 (“refunds would not be appropriate ... because PIM fully
complied with the terms of its tariff in operating its capacity market for the 2005-2006 and 2006-
2007 year. Undoing that determination would thus upset the settled expectations of the parties
based on past auctions as well as contractual commitments made on the basis of those
allocations.”).

109 Bangor-Hydro Elec. Co. v. ISO New England, Inc., 97 FERC { 61,339 at 62,589-90 (2001)
(“Bangor-Hydro”) (so concluding even though “the dispatch software did not minimize the
system energy production costs” as contemplated in the market rules).

110 Id. at 62,590.
1 Id. at 62,586.
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manner contrary to the RPM rules. Moreover, the Commission correctly recognized in
Duquesne that market participants will have entered into commitments in reliance on the
parameters and results of the Transition BRAs.*?

In these circumstances, the ordering of refunds would not only be inequitable to
market participants who reasonably relied on the existing RPM rules, but would also create
regulatory uncertainty that would undermine RPM’s fundamental goal of “obtain[ing] sufficient
energy to reliably meet the needs of consumers within PIM” by “elicit[ing] sufficient investment
in energy, transmission, and demand response.”*** As the Commission has recognized,
“[s]ignificant price volatility ... discourages investment in new plants or in retaining existing

plants,”““

yet the retroactive price modifications proposed by RPM Buyers, as Mr. Stoddard
explains, would likely cause lower levels of participation in future RPM Auctions and could
cause resulting price volatility. Retroactive modification of prices already set in the Transition

BRAs as requested by RPM Buyers would therefore be to the ultimate detriment of consumers

12 See Duquesne, 122 FERC 1 61,039 at P 92; see also id. at P 141. In this case, the harm that will
result from granting RPM Buyers’ requested relief would be particularly inequitable because
RPM Buyers waited until all four Transition BRAs were completed before filing their Complaint,
despite the fact that the rules relating to the Transition BRAs have been known since the
Commission’s approval of the Settlement and despite the fact that the Complaint relies on
information from the 2007-2008 Delivery Year BRA (which was available almost a year prior to
the filing of the Complaint) to support its allegations. See, e.g., Complaint at 33 n. 73 (citing
2007-2008 MMU Report to show that all suppliers failed the 3PS test for the 2007-2008 Delivery
Year BRA); id. at 34 (no new generation in the 2007-2008 Delivery Year BRA); id. at 49
(pointing to EFORd Offer Segments offered at net CONE in 2007-2008 Delivery Year BRA);
Wilson Affidavit at § 55 (discussing EFORd of offered capacity in 2007-2008 Delivery Year
BRA). While the Commission has noted that will take into account “the inequity of permitting a
claim to be enforced after the passage of time because of circumstances that occurred during that
time” (Northwest Pipeline Corp., 56 FERC 1 61,231 at 61,890 (1991)), RPM Buyers have only
increased the number and amount of commitments that will have been entered into in reasonable
reliance on the transition BRA results by waiting until the conclusion of all four transition BRAs
to file their Complaint.

13 December 22 Order, 117 FERC {61,331 at P 1.
114 June 25 Order, 119 FERC 1 61,318 at P 236.
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who are already threatened by reliability concerns in various parts of PJM, = and would further

erode the integrity of and confidence in PJM’s markets.**®
B. RPM Buyers Have Not Met Their Burden Of Showing That The Rates

Already Set In The Transition BRAs Were Unjust, Unreasonable Or Unduly

Discriminatory

Even if the Complaint were not summarily dismissed based on the legal and
equitable considerations discussed in Section A above, RPM Buyers have failed to demonstrate
that either the existing RPM rules or the prices set in the Transition BRAs applying such rules
are unjust and unreasonable. Accordingly, RPM Buyers fail to satisfy their burden under Section

206 of the FPA™" and the Complaint should be rejected.

1. The Transition BRAs Operated as Designed and Approved as Part of the
RPM Settlement

RPM Buyers fail to put forward any valid evidence to demonstrate that the
Commission-approved RPM rules were unjust and unreasonable as applied during the Transition
Period. Instead, the RPM rules worked as intended during the Transition Period, and produced
results consistent with the market design.

a. Participation by new capacity resources

The primary basis for RPM Buyers’ Complaint is that the accelerated Transition
Period BRA schedule provided inadequate time for new capacity resources to compete with
existing resources. The Commission recognized that “three years is the standard amount of time
it takes to build a proposed combustion turbine plant”**® and that RPM alone might not be

“sufficient to provide incentives for efficient investment decisions—whether new entry or a

1 See December 22 Order, 117 FERC 1 61,039 at P 11.
116 See Stoddard Affidavit at 9 130-35.

el See 16 U.S.C. § 824e(b).

118 June 25 Order, 119 FERC 1 61,318 at P 92.
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retirement decision is at stake.”**® Nevertheless, the Commission approved the Transition
Period as “just and reasonable.”*?® Notably, the basis for such approval was not because the
Commission believed new capacity resources would participate in the Transition BRAs, but
because the Transition Period “provides for regional pricing prior to implementation of the full
division of PJM into 23 [LDAs], and allows the participants in the market a period of time to
understand and get used to the dynamics of the new capacity market prior to its full
implementation.”*#

Significantly, the shortened forward procurement timeframe for the Transition
Period BRASs does not mean that these Auctions were expected to be, or in fact were,
uncompetitive. Although, as the Commission recognized, the development of a combustion
turbine facility generally takes three years, there are various other capacity resources that have
the ability to enter the market much more quickly—including demand response, small generating
facilities, decreases in net exports, and imports—and which therefore serve to constrain any anti-
competitive behavior on the part of existing suppliers.'?? Indeed, the Brattle Report makes it
clear that—even in the relatively short time frame of the Transition BRAs—new capacity
resources did in fact enter the market and compete with existing resources in each of the four
Transition BRAs.' Most significantly, Figure 4 on page 17 of the Brattle Report shows that

significant amounts of capacity resources were offered in each of the Transition BRAS with, as

expected, increasing amounts in the later Transition BRAS:

1 December 22 Order, 117 FERC § 61,331 at P 77.
120 Id. at P 68.

121 Id.; see also id. at P 73.

122 June 25 Order, 119 FERC 1 61,318 at 11 88-93.
123 See Brattle Report at 2-3, 17-19.
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Committed Additional Resources and RPM Retained Capacity in PJM
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Source: Brattle analysis of PTM data, market participant interviews.

As Mr. Stoddard notes, the Brattle Report analysis also shows that some new
capacity offered in the Transition BRASs did not clear, which is “a clear indicia of a competitive
market.”*** Thus, even though PJM has previously provided data demonstrating that the CONE
values currently used in RPM are undervalued and fail to reflect the actual cost to construct a
new combustion turbine,'® new capacity resources still did in fact compete in the Transition

BRASs. As the Brattle Report has found the Transition BRAs have resulted in increasing levels

124 Stoddard Affidavit at 82 (citing Brattle Report at 26).

125 See Filing of PIJM Interconnection, L.L.C., Docket No. ER08-516-000 (Jan. 30, 2008) (amended
Feb. 6 and Feb. 12, 2008) (“CONE Adjustment Filing”). PIM’s CONE Adjustment Filing was
rejected by the Commission because it was not filed within the time contemplated by the Tariff.
See PJM Interconnection, L.L.C., 123 FERC { 61,015 (2008). See also Stoddard Affidavit at
73-75 (explaining that the development of new capacity resources in Southwest MAAC may have
been limited because of non-price barriers to entry and because CONE may not have reflected the
actual cost of new entry).
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of new capacity—in the form of new construction, withdrawn retirements, demand response,
increased imports and decreased exports—to the benefit of PIM.*%

b. Shape of and inputs to VRR Curve

RPM Buyers level various attacks on the VRR Curves used in the Transition
BRAs, including but not limited to, the shape of the Curve and the reliability requirements and
calculation of Net CONE that are used as bases for the VRR Curve. Each of RPM Buyers’
challenges should be rejected. Indeed, they are not targeted to the Transition Period but instead
attack the generally-applicable, Commission-accepted RPM rules.

For example, RPM Buyers argue that the shape of the VRR Curve makes it
susceptible to errors and results in volatile RPM prices. However, the Commission found that
the VRR Curve in the Settlement “will provide for just and reasonable prices to meet PJIM’s
reliability needs.”*?’ Moreover, at least one party argued that the VRR Curve was too steep,'?®
but the Commission found that “when the price of capacity is set by a sloped rather than a
vertical demand curve (regardless of the steepness of the slope), the prices will be less volatile
1129

than currently.

RPM Buyers further assert that the capacity requirements applied by PJM during

126 Brattle Report at 2-4. Pointing to statements made by Dominion Resources, Inc. (“Dominion™)

asserting that PJM had not timely completed the interconnection studies required for a new
facility being developed by Dominion, RPM Buyers suggest that PJIM improperly precluded new
resources from participating in the Transition BRAs. See Complaint at 55-56. Any disputes
between Dominion and PJM with respect to interconnection issues are not relevant here—the
Commission has not found that PJM failed to comply with its Tariff in terms of processing
Dominion’s interconnection request, much less found that such failure has had any material
impact on the RPM BRA results.

121 December 22 Order, 117 FERC 61,331 at P 80.
128 See id. at P 79.

129 Id. at P 86. See also Stoddard Affidavit at § 17 (noting that price swings are buffered under the
VRR curve).
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the Transition Period were “overly conservative.”*** RPM Buyers make the argument that “by
its structure, RPM is designed to clear more capacity than would be dictated by the Reliability
Requirement.”**! However, Mr. Stoddard explains that “if the goal is to procure at least [the
PJM Region Installed Reserve Margin (“IRM”)], building in a small excess to the VRR curve
creates a workable mechanism to meet reliability standards at a workably competitive price,”*
and further notes that this concept was approved by the Commission as part of RPM and also for

the NY1SO market.** In addition, while RPM Buyers express dissatisfaction that some of PJM

load forecasts have later proved to be incorrect,® the Tariff requires PJM to set the VRR Curve

135 136

based on load forecasts,” which by their nature may obviously later prove to be inaccurate.
Similarly, although RPM Buyers challenge PJIM’s “one-occurrence-in 25 years standard” for
calculating the Capacity Emergency Transfer Objective (“CETQ?”), this standard is clearly set

forth in the Tariff and PJM Reliability Assurance Agreement (“RAA”)™*" and was part of the

130 Complaint at 59.

13 Id. at 57 (emphasis added).

132 Stoddard Affidavit at ] 44 (emphasis omitted).
133 Id

134 Complaint at 57-58.

13 See Tariff, Attachment DD at § 5.10(a).

136 As Mr. Stoddard explains, forward markets operate based on assumptions about uncertain future

conditions, and the fact that actual conditions may later prove to be different from those
assumptions does not provide a valid basis for overturning market results. See Stoddard Affidavit
at 1 43.

37 See Tariff, Attachment DD at § 2.9 (stating that CETO shall have the meaning set forth in the
RAA); RAA at § 1.6 (CETO “shall mean the amount of electric energy that a given area must be
able to import to remain within a loss of load expectation of one event in 25 years when the area
is experiencing a localized capacity emergency, as determined in accordance with the PJIM
Manuals.” (emphasis added)). While RPM Buyers also argue that the lack of specificity in the
Tariff regarding PJIM’s CETO and Capacity Emergency Transmission Limit (“CETL”)
calculations are improper (see Complaint at 60-63), the RAA allows PJM to calculate both CETO
and CELT “in accordance with the PJM Manuals.” RAA at 8§ 1.6, 1.7.
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original August 31, 2005 Filing by PIM.**®
Finally, RPM Buyers’ assertion that the Net CONE values used in the Transition

"139 must also be

BRAs “were excessive and, therefore, led to excessive RPM clearing prices
rejected because the procedures for calculating Net CONE were set forth in the Tariff and
approved by the Commission. As discussed above, the Commission has specifically rejected
RPM Buyers’ suggestion that the E&AS Offset should be calculated based on actual Delivery
Year prices, rather than historical prices. In addition, while RPM Buyers attack the use of
CONE because “only a small fraction of the new capacity cleared in the first five BRAs has been

new combustion turbines,”**°

the Commission approved the use of a CONE based on the cost of
new combustion turbines in setting the VRR Curve,*** and further approved RPM as a single-
clearing-price market, rather than attempting to create different pricing for different capacity
resources.*** As Mr. Stoddard also explains, basing the VRR Curve on the CONE for a new
combustion turbine makes economic sense because, in the long-term, reliability will require the
construction of new generation resources and RPM prices need to send the appropriate forward-

looking price signals for the construction of such resources when projected to be needed.**

138 See August 31, 2005 Filing, Transmittal at 40, 57 (specifically referring to the 1 occurrence in 25

years standard). To P3’s knowledge, this standard was never challenged or modified during the
subsequent Settlement discussions and resulting Settlement filing as ultimately accepted by the
Commission.

139 Complaint at 63.

140 Id. at 64.
1 See December 22 Order, 117 FERC 1 61,331 at P 26 (describing use of CONE in setting VRR
Curve).

142 June 25 Order, 119 FERC 1 61,318 at P 195; see also December 22 Order, 117 FERC 1 61,331 at
P 91 (stating that the Commission does “not favor” an alternative that “treats new and existing
capacity differently, even though they provide the same service....”).

143 Stoddard Affidavit at | 48.
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In sum, RPM Buyers’ generalized collateral attacks on various aspects of the
Commission-approved RPM design do nothing to demonstrate that this design was economically
unsound or unlikely to result in workable competition in the Transition BRAs.

2. RPM Buyers have not Demonstrated that the RPM Rules Permitted Any
Exercise of Market Power in the Transition BRAS

Although RPM Buyers do not specifically allege that any particular supplier
exercised market power or otherwise acted improperly, they argue that the RPM rules provide
incentives for and allow physical and economic withholding of capacity by suppliers.*** These
types of generalized allegations fail to meet RPM Buyers’ burden under Section 206 of the FPA.

The Commission in approving the Settlement and the RPM rules specifically
found that RPM’s market mitigation procedures would appropriately restrain the attempted
exercise of market power.**> These procedures require PJM to apply the 3PS test (which the
Commission has in other contexts found may be overly conservative and lead to over-
mitigation)**® and because each LDA and the PJM Region as a whole failed the 3PS test, offer

capping has been applied in each Transition BRA. The MMU has concluded after reviewing the

14 See Complaint at 47-55.
145 December 22 Order, 117 FERC {61,331 at P 101.

146 See Maryland Pub. Serv. Comm’n v. PJM Interconnection, L.L.C., 123 FERC 1 61,169 at PP 58-
59 (2008) (“Suppliers argue that the [3PS] test appears to conclude too frequently that market
power exists.... We agree with Protestors that the [3PS] test may be unjust and
unreasonable....”); Cal. Indep. Sys. Operator Corp., 116 FERC 61,274 at P 1032 (2006) (“we
agree with commenters that a [3PS] test may be overly stringent and therefore direct the Market
Surveillance Committee, during the first year of implementation, to examine whether an
alternative competitive screen to identify market power opportunities for generation in load
pockets should be considered.”); April 20 Order, 115 FERC 1 61,079 at PP 124-125 (noting that
the 3PS test was first accepted in the context of short-term energy markets and “may not be
appropriate to address potential market power problems in a market involving longer-term
contracting for capacity.”).
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auction results that each BRA was “competitive.”**’ RPM Buyers fail to put forward any new
arguments or evidence that these procedures were unjust or unreasonable. In fact, contrary to
RPM Buyers’ allegations of withholding, the Brattle Report demonstrates that existing
generation suppliers sought to provide several thousand megawatts of incremental capacity in the
Transition BRAs through withdrawn and delayed retirements, net rating increases of existing

148

generation, and decreased net exports.

a. EFORd Offer Segment

RPM Buyers argue that suppliers’ discretion to include an EFORd Offer Segment
priced at Net CONE in a particular LDA “gives the owner some flexibility to determine the price
at which it will offer a portion of its capacity” and that “a higher EFORd rate may inflate the
clearing price by effectively removing capacity from the supply curve.”**® This argument
ignores the economic and practical bases underlying the EFORd Offer Segment rules. Under
RPM’s market mitigation procedures, Generation Capacity Resources are subject to a must-offer
requirement for the entirety of their UCAP, and are subject to substantial penalties in the form of
deficiency charges if they fail to meet their supply commitments.™® As the Commission has
recognized, “[t]he possibility of being assessed the deficiency charge is a risk that generators

face when bidding into the RPM Auctions, but the cost associated with that risk is not reflected

wr 2007-2008 MMU Report at 1; 2008-2009 MMU Report at 1; 2009-2010 MMU Report at 2; 2010-
2011 MMU Report at 2.

148 See Brattle Report at 17-32. The Brattle Report indicates the first two Transition BRAs (in which
there was no net increase in new generation) attracted more than 3,100 MW in incremental
commitments from existing generation as net exports decreased by 1,000 MW and more than
2,100 MW of capacity that had planned to retire were retained. See id. at 17-18.

19 Complaint at 49.

150 See Tariff, Attachment DD at §§ 7.1, 8.1., 10.
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in the ACR.”*** The Commission further found that it would be unjust and unreasonable to
require generators “to offer capacity ... at prices that may not compensate them for their full
potential risk.”**> As Mr. Stoddard explains, the EFORd Offer Segment makes good economic
sense because it seeks to address these concerns by at least partially protecting suppliers from the
inherent risks of deficiency charges and penalties posed by the fact that the outage rate for a
particular facility may vary from year to year and the cost of this risk (which is part and parcel of
their marginal cost) is greater than Net CONE.™* At the same time, contrary to RPM Buyers’
suggestion that suppliers may have improperly inflated their EFOR rate,*** the RPM rules do
not provide suppliers unchecked flexibility to determine the amount of megawatts that can be
included in their EFORd Offer Segment. Rather, the EFORd Offer Segment is calculated based

155

on the actual, historical performance of a unit,™ unless the supplier can provide detailed

supporting documentation to the MMU demonstrating that an alternative EFORd “is reasonably
anticipated, based on known and measurable changes.”**®

The MMU has confirmed that, in each BRA, the MMU verified these calculations
before concluding that the BRA had been competitive.™” The Market Monitor June 30 Report

further explains that, while the Complaint points to an increase in forced outage rates in

Southwest MAAC,**® this “does not constitute evidence” of withholding.™ Instead, the Market

151 Mirant Energy Trading, LLC, 122 FERC { 61,007 at P 35 (2008).
152
Id.
153 Stoddard Affidavit at 1 33-36.
14 See Complaint at 49-50.
1 Tariff, Attachment DD at § 6.7(d)(iii).
156 Id

17 2007-2008 MMU Report at 5-6; 2008-2009 MMU Report at 6; 2009-2010 MMU Report at 7-8;
2010-2011 MMU Report at 8.

158 Complaint at 49-50.
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Monitor explains that “[t]he deratings of units were consistent with the physical facts at the units.
The forced outage rates of units were based on the actual forced outage rates.”*®

b. ACR formula

RPM Buyers also take issue with the ACR formula, and in particular, the APIR
component of ACR, used to calculate Market Seller Offer Caps, suggesting that this formula
gives suppliers “considerable discretion” that allows suppliers to “raise RPM offer prices in
order to increase the clearing price.”*®* RPM Buyers further argue that decreases in offer prices
from auction to auction demonstrate that suppliers had “flexibility to increase capacity offer
prices,”**? and that “a large amount of capacity [was] offered at prices substantially above
avoidable cost.”'%
As an initial matter, Mr. Stoddard explains the APIR component of ACR makes
good economic sense because if RPM did not provide generating facilities the opportunity to
recover their costs required to continue to operate in compliance with regulations—including, for
example, the costs for improvements to comply with Maryland’s strict environmental
regulations—existing facilities might be forced to retire. Thus, the APIR component of ACR
appropriately recognizes that, in certain cases, upgrades or modifications to existing generating

facilities may be more cost-effective than new construction and prevents retirements that could

be detrimental to consumers.%*

159 Market Monitor June 30 Report at 5.
160 Id

1ol Complaint at 53.
102 Id. at 51.

103 Id. at 54.

164 Stoddard Affidavit at 11 38-41.
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In addition, the Commission has explained that default bids do not provide any
guarantee of cost recovery, rather:

The default bid simply sets a cap on the amount a generator with

market power is permitted to bid. Whether that default bid (if

submitted by the generator) is accepted will be determined by the

other bids in the market, and there is no guarantee that the
generator will be paid its default bid.[*]

Similarly, Mr. Stoddard explains that the ACR formula only gives a supplier a “reasonable
opportunity” to recover its investment costs, such that the supplier will remain potentially at risk
for its investment. %

The ACR formula acts as a cap to control the maximum offers, but does not
dictate whether suppliers will in fact bid up to their respective Market Seller Offer Caps. Indeed,
because the ACR formula is only an offer cap and does not guarantee that suppliers will recover
their costs, the Commission has recognized that “in some cases, a generator may not submit a bid
as high as the default bid (it would be permitted to submit) because of a concern that it would not
be taken at the default bid level.”**” As such, in each RPM Auction, suppliers may submit
varying offers up to the ACR level based on changing market conditions, as well as concerns that
its bids may not clear, and there is accordingly no basis for RPM Buyers’ suggestion that
variations in offers by suppliers demonstrates the ACR provisions to be unjust and unreasonable.

In addition, and contrary to RPM Buyers’ suggestion that the ACR formula

1168

allows project investments that do not have “legitimate motivations,” ™ the RPM rules require

suppliers seeking to include APIR costs in their ACR to provide detailed supporting

165 June 25 Order, 119 FERC { 61,318 at P 139.
166 Stoddard Affidavit at ¥ 40.
167 June 25 Order, 119 FERC { 61,318 at P 139.

168 Complaint at 53.
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documentation to the MMU, including detailed information regarding any applicable
governmental regulations leading to the investment.’®® The MMU has confirmed that, in each
BRA, the MMU “verified the reasonableness of offer data and calculated the derived offer caps
based on submitted data”*"® before ultimately concluding that the BRAs were competitive.

3. The Results of the Transition BRAs were Consistent with Expectations
and with the Design and Intent of RPM

The Complaint blatantly ignores, as already discussed, that each challenged aspect
of the Transition BRAs was approved by the Commission. Each Transition Period BRA was
also conducted in accordance with the Commission-approved RPM rules, and therefore produced
results consistent with the RPM market design and expectations.

RPM Buyers try to claim otherwise by suggesting that the Transition Period BRA
prices were “highly aberrational.”*™* However, the design of RPM prevents any RPM Auction
price from rising above levels authorized by the Commission. Specifically, the VRR Curve,
which the Commission approved, sets upper and lower limits on capacity prices, such that “[i]f
the price exceeds the limit on the VRR, then the quantity of resources that is procured may be
less than the IRM requirement. Alternatively, if the price is low, additional resources may be

procured at a level greater than the IRM requirement.”*"? As a result, prices resulting from a

169 Tariff, Attachment DD at § 6.8. Similarly, while RPM Buyers make passing reference to

“*opportunity cost’ bidding” in the ACR formula (Complaint at 53), the Tariff does not allow
suppliers to freely dictate opportunity costs but instead makes it clear that opportunity cost “shall
be the documented price available to an existing generation resource in a market external to
PJM.” Tariff, Attachment DD at 8 6.7(d)(ii) (emphasis added).

170 2007-2008 MMU Report at 1; 2008-2009 MMU Report at 1, 2009-2010 MMU Report at 2; 2010-
2011 MMU Report at 2. See also Market Monitor June 30 Report at 6 (“The MMU reviewed the
offers in detail and the offers were not above avoidable costs.”).

m Complaint at 68.

172 PJM Manual 18: PJM Capacity Market at 22 (Revision 3, Apr. 1, 2008), available at:
http://www.pjm.com/contributions/pjm-manuals/pdf/m18.pdf. See also Stoddard Affidavit at |
17 (explaining that the VRR Curve bounds capacity prices).
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particular BRA may be higher or lower than Net CONE based on market characteristics for the
relevant Delivery Year, but never fall beyond the boundaries set by the VRR Curve.

Mr. Stoddard also shows that the actual Transition Period BRA results were
consistent with the design and intent of RPM.'"® Indeed, the VRR Curve was expected to
produce a price of Net CONE at IRM plus one percent, and the RTO-wide price for the 2010-
2011 Delivery Year BRA met that expectation. Similarly, the results for each LDA in each
Transition Period BRA reflected prices above Net CONE when cleared capacity was less than
the reliability requirement target, and vice versa.’*

In addition, in finding PJM’s prior capacity construct to be unjust and
unreasonable and in approving RPM, the Commission recognized the need for PJM to adopt a
capacity mechanism that would produce locationally-differentiated prices to reflect the need for
capacity resources in different areas and to further reflect transmission constraints in PJM.*"

Mr. Stoddard explains that the Transition BRAs met this goal, producing prices that reflected
market fundamentals in the different LDAs, and also allowing PJM to clear more capacity than if
a single, RTO-wide price had been used.'"®

The Brattle Report also confirms that all of the BRASs held to date, including the

Transition BRAs, “have been quite successful in achieving the stated reliability and economic

173 Stoddard Affidavit at 68, Figure 3.
174 See id. at ] 70-72.

175 April 20 Order, 115 FERC 1 61,079 at PP 49-51. Indeed, the 2006 Simulation relied on by RPM
Buyers also shows that locational price differentials were anticipated. See PJM Interconnection,
L.L.C., Reliability Pricing Model Updated Prototype Simulation Using FERC Settlement VRR,
December 1, 2006 at 16 (updated December 27, 2006), available at
http://www.pjm.com/markets/rpm/downloads/20061201-rpm-prototype-simulations-ferc-
settlement-vrr-curve.pdf (2006 Simulation”); Stoddard Affidavit at  58.

176 Stoddard Affidavit at | 55-56.
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objectives of RPM.”'"" The Brattle Report concludes that prices in the Transition BRAs “have

largely followed the pattern set by reserve margins and moved toward the price required to

sustain new entry (i.e., Net CONE).”*"® Thus, not surprisingly, “[t]he clearing prices within

LDAs have been above the estimated net cost of new capacity for delivery years in which

auction results show reserve margins below reliability requirements.”*”® For example, while the

Complaint focuses much attention on prices for the Southwest MAAC LDA, the Brattle Report

makes clear that

Prices in the LDAs were relatively high initially, reflecting initial
capacity shortages. The highest price occurred in SWMAAC in
2009/10 when reserve margins were lowest and several thousand
megawatts of existing capacity were offered at prices levels that
reflected the cost of required investments in emission controls.
SWMAAC prices then decreased in the 2010/11 auction when new
DR, planned increases in LDA import capability, and lower offers
from existing generation plants eliminated the need to procure
higher-cost capacity within the LDA. [¥%!

Nonetheless, relying on the 2006 Simulation and the 2011-2012 Delivery Year

BRA results, RPM Buyers now argue that the prices in the Transition BRAs were somehow

anomalous and unintended.'®! However, the 2006 Simulation was exactly that—a simulation.

In fact, each page of the 2006 Simulation clearly states:

The data reflected herein is provided by PJM solely as a sample of
the operation of [RPM]. These results are preliminary and are for
illustration purposes only, and do not represent past, current or
future actual market data, results or conditions. !

177

178

179

180

181

182

Brattle Report at 13.

Id. at 14.

Id. at 15.

Id. (footnote omitted).

See Complaint at 66-69.

2006 Simulation at 2-15 (emphasis added).
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PJM recently confirmed the limited purpose of the simulations: “PJM is concerned that certain
parties have chosen to misrepresent the intent of [the 2006 Simulation]. The simulations that
PJM performed were intended to illustrate how the various features of the RPM design
functioned [and] were not intended to be predictive models of future auction outcomes.”*** PIM
further explained that studies performed by Professor Hobbs in support of the Settlement had
made it clear that “the expected value of the RPM clearing price in the long run was the net
[CONE].”** RPM Buyers’ attempt to transform the 2006 Simulation into some kind of binding
estimate, while ignoring the studies by Professor Hobbs, must be rejected.

RPM Buyers’ attempt to rely on the 2011-2012 Delivery Year BRA results is
similarly misplaced. The lower 2011-2012 Delivery Year prices appropriately reflected that this
was the first BRA that was conducted with three full years in advance of the Delivery Year,
allowing a greater number of new resources to compete and resulting in “significant increases in
both new capacity and power imports from other regions.”*® At the same time, “[d]emand
growth was lower because the Duquesne ... zone was not included in [the 2011-2012 Delivery
Year BRA].”**® Indeed, had Duquesne remained in PJM, the price resulting in the 2011-2012
Delivery Year BRA would likely have as much as $40/MW-day higher.*®’ Finally,
“[t]Jransmission upgrades planned for the [2011-2012] Delivery Year increased the import

capability into the LDASs that were modeled as constrained LDAs in the [2010-2011] Delivery

183 PJM Response to Wilson Report at 15.
184 Id. at 15-16 (footnote omitted).

185 PJM, 2011/2012 RPM Base Residual Auction Results at 1 (May 15, 2008) (“2011-2012 BRA
Results”), http://www.pjm.com/markets/rpm/downloads/20080515-2011-2012-bra-report.pdf.

186 Id
187 See Brattle Report at 3-4.
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Year (i.e., DPL South, MAAC, and SWMAAC).”*® Thus, the 2011-2012 Delivery Year BRA
did not allow for “price divergence between the LDAS” because “no constrained LDAs [were]
modeled.”*®® As Mr. Stoddard explains, each BRA should reflect the market fundamentals
expected for a particular Delivery Year, even if those market fundamentals are impermanent.**°
The fact that the 2011-2012 Delivery Year BRA appropriately reflected expected market
fundamentals for that year in no way demonstrates that prior BRAs, which also reflected

expected market fundamentals for those respective years, were unjust or unreasonable.

C. RPM Buyers Have Not Demonstrated Their Proposed Replacement Prices
To Be Just And Reasonable

Under Section 206 of the FPA, a complainant is not only required to show that an
existing rate is unjust and unreasonable (which, as explained above, RPM Buyers have failed to
do), but must also show that the replacement rate is just and reasonable.*®™ RPM Buyers clearly
fail to meet this burden. Indeed, the replacement rates proposed by RPM Buyers are completely
arbitrary and intellectually dishonest, fail to reflect contemporaneous market fundamentals, and
fail to send the price signals necessary to meet PJM’s reliability needs.

First, RPM Buyers claim that “[a]s a starting point, the Commission should
eliminate locational price differentials because they served no productive purpose during the
transition.”** Thus, RPM Buyers advocate a return to the non-locational pricing that was the

principle factor underlying the Commission’s finding that PJIM’s prior capacity construct was

188 2011-2012 BRA Results at 2.
189 |d
190 Stoddard Affidavit at 19 60-61.

11 See, e.g., “Complex”” Consolidated Edison Co. of New York, Inc. v. FERC, 165 F.3d 992, 1003
(D.C. Cir. 1999).

192 Complaint at 76.
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unjust and unreasonable®

and an abandonment of locational pricing that, in practice, has
resulted in eastern PJM avoiding severe resource deficiencies.'** Indeed, the Commission
expressly held that it was unjust and unreasonable for a capacity mechanism to produce a “price
[which] does not reflect the differing values of capacity in different locations, and [which] does
not incent new capacity in that location, thereby threatening reliability.”**> Moreover, contrary
to RPM Buyers’ suggestion that locational price differentials “served no productive purpose
during the transition,” the Commission found the Transition Period provisions to be necessary
“s0 as to allow market participants to realign their contractual obligations to meet the new
capacity market.”*® As Mr. Stoddard also explains, the locational differentials in the Transition

197

BRAs allowed PJM to secure a larger amount of capacity,™" resulted in new capacity becoming

available, %

and helped establish an accumulative pattern of price signals necessary for new
capacity additions.'® Accordingly, RPM Buyers’ request to eliminate locational pricing during
the Transition Period is unsupported and should be rejected.

Second, RPM Buyers request that the Commission order refunds for the 2008-

2009 through 2010-2011 Delivery Years based on a replacement price calculated using a

193 See April 20 Order, 115 FERC { 61,079 at PP 49-51.
104 Stoddard Affidavit at ¥ 5.
195 December 22 Order, 117 FERC 61,331 at P 44.

196 June 25 Order, 119 FERC 61,318 at P 66; see also id. at P 28 (explaining that the December 22
Order approved the Settlement provisions relating to the Transition Period “finding this proposal
just and reasonable as providing appropriate price signals to provide incentives to construct
facilities necessary for regional reliability, and finding the transition useful as allowing market
participants a period of time to understand and become accustomed to the dynamics of the new
capacity market prior to its full implementation.”); id. at P 85 (“Moving from PJM’s current
capacity market to RPM will require all market participants to adjust to a new competitive
environment, and that transition will occur more smoothly if all parties are given sufficient time

to adjust.”).
107 Stoddard Affidavit at | 60.
198 Id

199 Id. at | 61.
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“straight-line interpolation” of the 2007-2008 Delivery Year RTO-zone price of $40.80/MW-day
to a proposed price of $100/MW-day for the 2011-2012 Delivery Year. There is no valid legal
or economic rationale for this proposed methodology or the resulting prices. As an initial matter,
it is completely arbitrary and intellectually dishonest to use the RTO Zone price for the 2007-
2008 Delivery Year “as a starting point to set rates”*” because RPM Buyers do not concede that
this starting point is just and reasonable and because the prices at issue in the Complaint are for
later Delivery Years.”™ And, even if there were some legal or economic reason to use a price
from the 2007-2008 Delivery Year “as a starting point” (and there is not), the use of the RTO
Zone price is fundamentally flawed because it ignores both the fact that there was, and the
expectation that there would be, price separation for certain LDASs for that Delivery Year.
Moreover, even if there were some RTO Zone price that could be used “as a starting point” (and
there is not), a more appropriate price, at least temporally, would be the one for the 2008-2009
Delivery Year. As Mr. Stoddard explains, although the RTO Zone price for that year was
$111.92/MW-day, this price is not a reasonable comparison point because it is lower as a result
of the fact that there was price separation, and resulting higher prices, in certain LDAs. If those
higher LDA prices are not calculated, the unconstrained price for the 2008-2009 Delivery Year
calculated on a single RTO Zone basis would have been $125/MW-day, more than three times
the $40.80/MW-day “starting point” proposed by RPM Buyers.??

In addition, RPM Buyers’ suggested end point of $100/MW-day is not even based

on the actual BRA results for the 2011-2012 Delivery Year (which set a price of $110/MW-day

200 Complaint at 78.

201 Id. (“The RPM Buyers do not concede that these rates are just and reasonable, but they may be
used for the limited purpose of establishing an initial transition rate.”).

202 Stoddard Affidavit at ] 115-16.
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for the entire PJIM Region), but it instead appears to be arbitrarily plucked from a random point
on the supply curve for that BRA.?*® Finally, the “straight-line interpolation” proposed by RPM
Buyers lacks any valid economic basis as it is completely divorced from the market
fundamentals affecting capacity prices for a particular Delivery Year.

Notably, Mr. Wilson fails to provide any explanation addressing these issues.
Instead, the only precedent RPM Buyers can point to in attempting to support this methodology
is the fact that the ISO-NE FCM Settlement Agreement (“FCM Settlement™) uses an
“administrative mechanism” where “rates each year [are fixed] at progressively higher levels.”?%*
However, the rates set in the FCM Settlement were a part of a settlement package, and unlike
here, where the Commission reviewed each contested provision of the RPM Settlement on its
merits using the first approach of Trailblazer, the Commission made it clear that, in reviewing
the FCM Settlement, it was using the second Trailblazer approach,?*® whereby “even if some
individual aspects of a settlement may not be just and reasonable standing alone, the

Commission may approve a contested settlement as a package if the overall result of the

settlement is just and reasonable.” °®® Thus, the Commission did not specifically approve the

207 «

1113 7

rate gradualism’” methodology advanced by the Complaint: [w]hile the Commission may
not consider the transition payments ideal . . . when considered as part of the larger Settlement

Agreement, we find (consistent with the second approach of Trailblazer) that they serve as a

203 See Complaint at 78-79; see also Stoddard Affidavit at { 118.

204 See Complaint at 79 (citing Devon Power LLC, 115 FERC { 61,340 at P 75 (2006) (“Devon
Power”)).

205 Devon Power, 115 FERC 61,340 at P 68.
206 Id. at P 60.
Complaint at 79.

48



reasonable transitory mechanism . . . .”%%® Transition FCM payments that “were negotiated at

209 and approved as part of a package fall far short

arms length among all of the Settling Parties
of establishing a valid methodology for recalculating PJIM BRA prices. Indeed, Mr. Stoddard
explains that the replacement prices proposed by RPM Buyers would not have cleared sufficient
capacity resources in various LDAs, resulting in tightened reserve margins and higher prices that
RPM was designed to avoid.?*

Conceding that their proposed alternative prices may not allow capacity resources
to cover their “actual or committed going-forward costs,” RPM Buyers suggest that such
resources “may seek to recover those costs through a Reliability Must Run (‘RMR”) contract in a
Commission proceeding.”®** The Commission has, however, already made it clear that it
“disfavors” RMR contracts,”*? because they “undermine[] effective market performance.”** In
fact, the Commission pointed to the fact that PJM would need to resort to RMR contracts as one
of the signs that PJM’s prior capacity construct was unjust and unreasonable.”** Moreover,

reliance on RMR contracts as a method for cost recovery would be legally impractical, as any

such contracts would only become effective after review and acceptance by the Commission

208 Devon Power, 115 FERC 1 61,340 at P 89.
209 Id. at P 106.

210 See Stoddard Affidavit at  129.

a1 Complaint at 80.

212 December 22 Order, 117 FERC § 61,331 at P 77 (citation omitted).
213 Devon Power LLC, 103 FERC {61,082 at P 29 (2003).

214 See December 22 Order, 117 FERC 61,331 at P 77; June 25 Order, 119 FERC {61,318 at P
190.

49



(meaning that costs for some or all of the 2008-2009 Delivery Year could not be recovered).?*®

RPM Buyers’ attempt to rely on RMR contracts to compensate for their unjust and unreasonable
replacement rates should therefore be rejected.

RPM Buyers acknowledge that “[i]n order to retain the same level of reliability
that was provided by the transitional auctions, the resources that cleared in the LDAS should
remain committed for the relevant Delivery Years,” but nevertheless argue that such resources be
paid the alternative rate proposed in the Complaint.?*® As the Commission has found, however,
an I1SO or RTO “should not be able to adopt a pricing regime when necessary to preserve system
reliability, and then, after reliability is preserved, require the generators that provided that
reliability to pay refunds based on an alternative pricing regime that would not have preserved
system reliability.”?!" In this case, new capacity has already entered PJM as a result of the price
signals generated through the Transition BRAS, and the Commission should reject RPM Buyers’
request to now substitute the BRA prices with the unjust and unreasonable prices proposed in the

Complaint.

213 See Pacific Gas & Elec. Co. v. FERC, 373 F.3d 1315 (D.C. Cir. 2004) (assessment of new
charges directly tied to past jurisdictional service violates filed rate doctrine or rule against
retroactive ratemaking); Panhandle E. Pipe Line Co. v. FERC, 95 F.3d 62, 68 (D.C. Cir. 1996)
(“costs . . . incurred in order to provide current or future service cannot be retroactively billed to
customers based on their past purchasing decisions.”).

216 Complaint at 80.

a1 New York Indep. Sys. Operator, Inc., 113 FERC 1 61,155 at P 51 (2005).
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IV.  CONCLUSION

For the reasons set forth herein, the Complaint should be dismissed without

further proceedings.

Dated: July 10, 2008
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